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STATEMENT OF FACTS
Appellant appeals from an Order denying a petition

for a writ of Habeas Corpus upon its first presentation

to the Court. The facts as shown by the jDetition will

not be disputed, and were not disputed before said

Court, either by the respondent or by the United States

District Attorney, who at that time appeared to resist

the application.



Appellant was confined in the United States District

Court for tlie Eastern District of Idaho, upon an in-

dictment 'containing twenty counts. (Printed Record,

J). 9.) Count I charged conspiracy to violate the Na-

tional Prohibition Act by maintaining a still in the

district, and the manufacture and sale of its products

at the same place. As overt acts it was charged in the

conspiracy that appellant had maintained this still and

manufactured liquor and mash, and sold the liquor as

well as maintaining a nuisance in so doing.

Counts II to XX of the indictment, inclusive,

charged the consummated offenses described in the

overt acts alleged in Count I. It charged separate sales

of liquor, possession of liquor, nuisance, manufacture

and distilling without bond, at the time and on the

dates set forth in the overt acts of the conspiracy count.

Defendant, having plead Guilty to this indictment,

was sentenced by the Court to serve a sentence on

Count I of the indictment of twenty months at McNeil's

Island Penitentiary, and to pay a fine. (Printed Rec-

ord, p. 4.) On Counts II to XX of the indictment vari-

ous sentences of six months each were imposed, some

to run concurrently and some to run cumulatively, and

all of them to conmience after the termination of the

sentence under Count I; and all of them to be served

in 'county jails in Idaho.



Upon said judgment, two commitments were issued,

one to the penitentiary and one to the United States

Marshal for imprisonment on Counts II to XX.

(Printed Record, pp. 5 and 6.) Apj)ellant was then com-

mitted to McNeil 's Island Penitentiary and served the

sentence in Count I.

Upon com23letion of the service of said sentence and

after his release from the same the petitioner was taken

into custody of the United States Marshal in the juris-

diction of the District Court for the Western District

of Washington, Southern Division, and held by said

Marshal solely by virtue of the second commitment for

confinement in the county jails in Idaho. While in said

custody, appellant presented this petition for a writ,

setting out all the foregoing facts, together with copies

of the judgment and commitments, and a certified copy

of the indictment. This petition was presented to Judge

Jeremiah Neterer on the 4th day of September, 1929,

and was at first refused on the ground that the petition

was verified only by the attorney for the petitioner.

The verification of the appellant having been secured,

and a duplicate petition refiled, the matter was again

presented to the Court and the Court denied the writ,

after hearing arguments for the petitioner and for the

respondent, the United States Marshal.



POINTS AND AUTHORITIES
Section 5541 R. S. provides in substanee that in

every case where any person convicted of an offense or

offenses against the United States is sentenced to im-

prisonment for longer than a year, the Court by which

the sentence is passed may order the same to be exe-

cuted in the penitentiary. This statute has been con-

strued by the Supreme Court in several cases: In re

Mills, 135 U. S. 263, and the case of In re Bonner, 151

U. S. 242, 38 L. Ed. 139-149 ; in these cases defendants

in criminal 'cases had been sentenced upon SEPAR-

ATE indictments to serve a term of one year in the

penitentiary upon one indictment, and to serve a term

of six months in the penitentiary upon another indict-

ment. Habeas Corpus was granted for the reason that

under this statute the Court exceeded its power in send-

ing the defendants to the penitentiary where the terms

were for not more than one year, and where the sen-

tences were on separate indictments.

The statute was later construed in the case of Dim-

mick vs. Thompkins, 194 U. S. 540, L. Ed. 1110. In this

case a different situation was presented. The defen-

dant had been convicted on Count I of presenting a

false claim to the government and in Count II of using

public moneys for a purpose not authorized. The Court

had sentenced the defendant to serve a single sentence



of two years in a penitentiary. It was contended that

since two separate and distinct counts charging separ-

ate offenses were involved, that the sentence was a sen-

tence of one year on each, and therefore void, for the

reason that it should have been in a county jail. The

Supreme Court held that where there was a sentence

on a SINGLE indictment, that although it involved

more than one count of offenses that were technically

separate and distinct, that it should be regarded as a

separate sentence, and if over one year, should be

served in the penitentiary. In this case, the Mills case

and the Bonner case were distinguished for the reason

that in those cases the separate sentences were on sep-

arate indictments.

In passing upon the matter, the Court used some

language which is particularly applicable to this prob-

lem;

''Although for SOME PURPOSES the differ-

ent counts in an indictment may be regarded as so

far separate as to be in effect two different indict-

ments, yet it is not true necessarily and in all

cases."

Following this decision, the District Court for Cali-

fornia, in the case of United States vs. Thompson, 202

Fed. 346, passed upon a similar situation. The defen-

dant here had been convicted of two separate and dis-

tinct offenses arising out of the same transaction and



set forth in two separate counts of the same indictment.

He had been sentenced to serve a term at McNeil's

Island P-enitentiary of one year on Count I and of six

months on Count III. He contended that the sentence

was illegal in that it could not be at a penitentiary for

the reason that neither sentence was over one year. The

District Judge, in his opinion, stated the law to be

:

"Judgment and sentence in a criminal case

designating different and consecutive periods of

imprisonment on different counts of the same in-

dictment does not constitute different and separ-

ate sentences for each period, but a single sentence

for the aggregate period."

In Thompson vs. United States, 204 Fed. 973, the

Circuit Court for this circuit, in an opinion written by

Judge Gilbert, aiBrmed this doctrine, and held that the

sentence was in legal effect a single sentence of eighteen

months, and was therefore properly swerved in the

PENITENTIARY.

Under Section 5543, R. S., a prisoner under a sen-

tence or sentences is given a deduction in proportion

to the length of his sentence for good conduct. The

statute uses the language

:

"When a prisoner has two or more sentences

the aggregate of his several sentences shall be a

basis upon which his deduction shall be estimated.
'

'

In the instant case, if the judgment of the Court is

sustained as to sentences, his deduction rate would be



six days per month as opposed to seven ; in other words,

by splitting a sentence, a Court would have the power

to deprive a defendant of good-conduct credit.

The statute also provides (36 Stat. 7) :

"Any prisoner .... who is confined in execu-

tion of the judgment of such conviction in any
U. S. penitentiary or prison for a definite term OR
TERMS of over one year .... who has served one-

third of THE TOTAL OF SUCH TERM OR
TERMS for which he was sentenced, may be re-

leased on parole as hereinafter provided."

If the Court sustains the sentence to two plaices of

confinement on the same indictment, it will be noted

that the defendant is robbed of all parole rights on the

later portions of his sentence.

Under the statute (R. S. 5540-5542) the Court has

been held to have no power to sentence any man to the

penitentiary on a sentence of one year or less, and by

the same interpretation it would naturally follow that

a sentence of greater than one year would be equally

void, if it was not a penitentiary sentence. {In Re Bon-

ner, supra.)

Since the Supreme Court of the United States in

the Dimmick case, and this Court in the TJiompson

case, held that the different consecutive periods of im-

prisonment on the counts of ONE indictment "consti-

tute a single sentence" for the aggregate period, it



therefore follows that a Court has no power to divide

the sentence as to the place it is to be served. There

are several statutory rights that a convicted person

would be deprived of if a sentence like this would be

sustained. First, he would be deprived of good-conduct

"credit. Second, he would be deprived of parole rights

;

and third, he would be compelled to serve several

thirty-day periods in different institutions and take

several pauj^er's oaths in order to satisfy the sentence

as to the fines on each count. In the case of Graham vs.

Weeks, 138 U. S. 461, 33 L. Ed. 1051, the Supreme

Court said:

"As a general rule a judgment rendered in a
criminal case must conform strictly to the statute,

and any variation from its provisions, either in

the character or the extent of the pimshment in-

flicted, renders the judgment absolutely void."

Since the statute provides that a sentence of over

one year shall be served in a penitentiary, and since

several terms under the several counts of an indictment

have been already construed to be a single sentence,

therefore the only enforceable portion of this sentence

is the portion upon which a penitentiary sentence was

given. Since this has already been executed by the pe-

titioner, his further confinement on this judgment

would be illegal.



It is interesting to note that this 'construction al-

ready has universal recognition by the Federal Courts.

No such sentence as this has ever before been given in

any criminal case in the United States.

It is therefore respectfully submitted that the writ

of habeas corpus should issue herein.

HENRY CLAY AONEW
Attorney for Appellant.




